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MAY 1 ; 7991 

.r. 
_  Director, Internal Revenue Service Cantar 

Kansas City,:?40 
' Attn: Entitv Control 

,i^n: Technical Assistant 
Employee Benefits and Exempt Organizattcns 

zu’-; z:. .. cC:SE:~ - TR-45-1478-90 
Railroad Retirement Tax Act Status 

Attached for your information and agpropriate acticn is a 
ccpy of a letter dated Ncvember 2, iS90, from tihe Railrcad 
Retirement Board concernins the status under the Railroad 
Retirement Act and the Railroad Unemployment Tax Act of the: 

  ,   ---------------- ----- -------------------- ------------
--- ------ --------- -------- -------

----------- --------------------- --------
--------------- --------- ----------- ------------

!lie have reviewed the cpinion of t:ne Railroad Retirement 
Board and, based solely upon the informaticn submitted, concur 
in the conclusion reached by the Board that   ,   ---------------- -----
  ,   -------------- ------------ is not an emolcyer -------- ----- -----------
--------------- ----- ----------- Unemployment Insurance Acts. 

RONALD L. XOORE 

Attachment: Copy of letter from 
the Railroad Retirement Board 

cc: Mr. Gary Kuper 
Internal Revenue Service 
200 South Hanley 
Clayton, MO 63105 08643 
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Assistant Chief Counsel 
(Employee Benefits and 

Exempt Organizations) 
Internal Revenue Service 
1111 Constitution Avenue., K\'.k'. 
Vashington, D.C. 2022Li 

Attention: CC:IND:l:3 

Dear Sir: 

In accordance with the coordination procedure established between 
the Internal Revenue Service and this Board, I am enclosing for 
your information a copy of an opinion in tihich I have expressed 
my determination as to the status under the Railroad Retirement 
and Railroad Unemplo-yment Insurance Acts of the following: 

Sincerely yours, 

- 

Steven A. Bartholov 
Deputy General Counsel 

Snclosure 
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  ,   --------
----------- -------

TO: Director of Research and Employment Accounts 

FROM : Deputy General Counsel 

SUBJECT:   ,   --------------- ----- ------------------- ------------
------------- ---------

This is in response to your Form G-215 dated Aupust 1, 1990, 
  ,   ------ ----- -------- ---- --- ---------ine the sta  , of the   ,   ---------------
----- ------------------- ------------ (hereafter   ------- as an ------------
-------- ----- ----------- --------------- and Railroad --nemployment Insurance 
Acts. The employer status of   ,  has not previously been 
consi  ,   ---- -----   ,  --- --  --------- and corporate   ,division of 
the ---------------------  -- -------------------- established in    ---- under 
---------- --- ----------- ------- --- ----- -----eral Laws of tha-- --ate. The 
--------- ----- ----- ------------ -o conduct mass transit operations within 
---- -rea of operations. In a letter dated June 28, 1990, 
  ,   ------- --- ---------   ,  s Director of Rai 1 road Operations , 
---------- ---- -------- --at --------- has contracted with the   ,   ------
  ,   ------ --------------  --------------- ------------- ----------- a-- -------------
----------- -------- ---- ------- --- ----------   ,   ------- -----s used in 
commuter service. One of th  ,  mu------- ---es (the   ,   ------- line) 
crosses into   ------- ---------  --------s contract with ---------- ------ into 
effect on   ,   ------ --- ------- ---------- employs   ,  p-------- -o provide 
  ,  commu---- ---------- -hese- ---------ees are  ------ensated and 
 ------ed by   ,   ---- through its own payroll.   ,   ------- further 
stated that --------- -- not subiect to the jurisdicti---- --- -he 
Interstate  ---------rce Commission and its operations do not use any 
electric locomotive power. He also nrovided a copy of the 
contract between   ,  and   ,   ----- which is currently in effect. 

As you are aware, the definition of an employer is found in 
section l(a)(l) of the Railroad Retirement Act (45 U.S.C. $ 231 
(a)(l)) and in a substantially similar provision of the Railroad 
Unemployment Insurance Act. An employer is defined, in pertinent 

part, to include : 

“(i) any express company, sleeping-car company, and 
carrier by railroad, subject to subchapter I of chapter 
105 of Title 49 Ithe Interstate Commerce Act!; 
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Directcr of Research and Emplcyment Accour,rs 

(ii) any company wt,ick is iirectlv ir in6irectlv 
owned or conrrslled by, or unoer commor. con:rol with, 
one or more em31oyers 2s define* in p2rigraph (i) if 
tt,is subdivisiofi, 2nd wi;-.ich, o~erites .ar.v eouiDment or 
facility or 3irforms any servcce (exce-,t trucking 
service, crsu21 serl’ice, 2nf the casu21 oDeratiofi cf 
ealiipment or faci 1 ities) ir, connectior. virh the 
:ransportation of 
?: -L ;t.” 

passengers or properry by railroad, 

In general, (fcrmer) Part I of tt,e Interstate Commerce Act 
a>Diies to comm~r. terriers in,gi,eei ir, the transportation - Ci 

32SSrngers or freigh:, whcllv or in ~srt bv riiiroa?, In 
irare rs ts te comme 7ce . A pvirnments: unit cir, be 2 common carrier 
55 as tc he an etx31Cyer under rhi P.ai!ro6e ?<e:irement an6 
Fkilrcs d Unemployment Insi!r6nce Arts. 
L-6: -160 snti L-OC,-LJ. 

SEE Leg&! 9pini;ns 

Sobci”iiDter I of Chapter 105 of ?itie 4?, section L:(k), ~rovldes 
ss fol!ovs: 

Lr6nsportatico prsvid26 by a 10~~1 public bodr if - 

  ,   ,   - ----------- ------ --- ---- ------------- -------- --- --------------------
3ri.vides ii-et the -------- --- --------- ------ be rznagec: by e boir? of 
iirectars 2Doointeti bv the p --------- ;f   , s-ate. Thus, ir. 
acccrf with 45 C.S.C. 5 10504(t.), tile   ------ like other ~rov5ders 
of mass rail transportation, is no: sut,iect :c the Interstate 
Csmmerce Act. Pcweve r , subsection (c) cf tk,at section prcvides 
as foliows : 

II,: notxltnstendinp subsection (b) ci this section, a local 
5utiic bodv, describe? ir. subsection (k,:, is subject to 
23rlicitle :;~xs cf ti-6 sr.itee st;res reL;ted to: - 

(1) shfity 
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Directcr cf Research and Emplcymer,t liccounts 

(2) the-representation cf employaes fsr collective 
bar$ainin?: and 

(3) employment reti remerr I annul ty, and 
unemployment systems or oriter orc,visions related to 
dealings between employees and employers .‘I 

Tt$e Railroad Retirement and Railroad Unemployment Insurance Acts 
hre law of the V:r,ited States relared to “retirement, annuitv sn? 
unemoloyment systems”. The re fore , the exemption contained i’n 
49 U.S.C. 5 lOjOL;(b) is not ap~!icst!e to 6 determination 
regarding coverage under the Acts ~6cinis:ered by the Board. 
-?9 C.S.C. $ i 0504(F). , cited above, is a 
Congress tf,&t provlaers of urbar. mass 

clear statement by 
trinsit such as the  ,   -----

IT.&?, ncti;iths tendi n,o tte’l r exempricr. under subsection (t) ------
ICC jurisdiction, be sub,iect to laws such as the P.ailroed 
Retirement and Railroad Unemploymicr Insurance Acts. 

Hswe ve r ) ir. the past tt,is office t&s not held E rail carrier tc 
be an employer unless it has actusliy commenced operating a 
railroad. See ~e~sl Opinions L-81 -: 60 and L-90-&7. The   ,   . is 
rat: an operator or i railroad an5 kzs never done so to [t&---
ti;ti. It is merely a subside c‘isb:rsing ent?‘ty of state . . gcvernmenf wtgich contracts v;th a rtil operator, currentlv 
  ,   ----- co Drovide cornmiter service. Such service has bein 
------------ tv rail ca:riers inc;uciinf the   ,   ----- ----- --------- under 
contract s!nce   ,  L.‘s inciptizz ir,   ,   ------------ --- ---- current 
contract !  --------- ----sen:ly orcvides ---- services, including 
rouiumer,t ,- ----------ance, traininyc an emD!oyees. Employees 
provIlir,c service under the ccnt~ict Ere comDecs&tel by   ,   -----
&nd rexrte? itJrsu,fh its pavri I I . i’r1d.e r the cantract, t---- -------
k.ss no ccntrci over :he operations :r - the commuter service 
src.vicief bp   --------- excea: the iitr:ired ri,cht to modify tt,e 
schedule. 

Thereffcie, it is my oDinion that tide   ,   is not er: employer 
under the Raiiroad RetiiemeKt an? Rc-------- Unem~lovment 
Insurance Acts. h neii su’brrissior. si,zvl:’ be made if’t’r,e   ,   
should actually beein operatine as a carrier by reilroad.  n 
approprisie Form G-215 is attache?. 

Sttschment 
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